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Instruction Memorandum No. OR-2004-085
Expires:  9/30/2005
	To:
	All District Managers

	
	

	From:
	State Director, Oregon/Washington

	
	

	Subject:
	Oregon/Washington Supplemental Direction for Implementation of National Fire Plan Counterpart Regulations
	DD:  07/09/2004 and 10/01/2004


Program Area:  Fish, Wildlife, Botany, Threatened and Endangered Species, Forestry, Rangeland, and Fire Management
Purpose:  The purpose of this Instruction Memorandum (IM) is to provide information and guidance to field personnel on implementation of the joint counterpart Endangered Species Act (ESA) Section 7 consultation regulations for National Fire Plan (NFP) projects in Oregon and Washington.  New regulations for completing an alternative process for ESA Section 7 consultation for NFP projects became effective January 7, 2004.  Procedures for implementation of these regulations have been finalized (see Attachment 1, Washington Office (WO) Information Bulletin (IB) No. 2004-088, dated April 8, 2004).  These new regulations offer the potential for significant time savings in completing NFP project consultation.  All field offices are strongly encouraged to utilize this process where appropriate.  Accordingly, the Oregon State Office will compile and track the list of staff certified to implement the counterpart regulations as well as those projects where the process was used. The State Office will also track time saved in using this process.

Policy/Action:  As follows:

Responsibility:  The counterpart regulations allow the Bureau of Land Management (BLM) to make determinations of Not Likely to Adversely Affect (NLAA) concerning listed species or designated critical habitat for proposed actions that support the NFP.  It is expected that projects with NLAA determinations by the BLM would have been considered to be NLAA determinations by National Oceanic and Atmospheric Administration (NOAA) Fisheries or the U.S. Fish and Wildlife Service (FWS).  Line officers are ultimately responsible for ensuring that actions comply with the requirements of the counterpart regulations, including documenting that the project is within the scope of the NFP.  For this reason, field units are reminded to make certain that all projects used in this process conform to the NFP, that effects analyses are based upon the best available scientific and commercial information, and that rationales for the NLAA determinations are well documented.

Procedures for Implementation:
· Required Training:  All biologists, ecologists, and botanists who conduct Section 7 effects analyses for proposed actions that are NFP projects and make determinations of effect under the ESA, and line officers who have decision authority for such projects are required to be certified as having successfully completed the mandatory training.  The web-based training course can be taken at individual computer work stations and is available at the following internet address: http://www.ntc.blm.gov/blm_1386/html/gateway/ie/launcher.htm?C_ID=&Mode=.  

· Certification:  After completing the training course, counterpart regulations users must then pass a certification exam.  WO IM No. 2004-178 (Attachment 2), issued May 12, 2004, directs that current field office staff be trained by June 30, 2004.  
· Actions Required Before Using the Process:  Before using the counterpart regulations process for ESA compliance, field managers are to provide a list of the names of all individuals who complete this training to the FWS WO and the NOAA Fisheries Director of Protected Resources in Silver Spring, Maryland.  In addition, each field office will notify the appropriate FWS field office and NOAA Fisheries Director of Protected Resources in Silver Spring, Maryland, in writing, prior to implementing the counterpart regulations. 

To send a formal letter that a subunit has completed training and plans to implement the counterpart regulations, the NOAA Fisheries email (email is preferred) and address are as follows: 

	NMFS.Nationalfireplan@noaa.gov
	Laurie K. Allen, Director
Office of Protected Resources

NOAA Fisheries, SSMC3 - F/PR3

1315 East West Highway

Silver Spring, MD 20910


For the FWS, send the letter to the subunit’s normal FWS field office supervisor(s).  Due to the State Director’s interest in the implementation of the counterpart regulations, each District Office should also send a carbon copy of these correspondences to Dorothy Mason at:

	d1mason@or.blm.gov
	Dorothy Mason 

Bureau of Land Management

3165 10th Street

Baker City, OR 97814


· Reporting Requirements:  By July 9, 2004, all districts are to submit a list of the names of staff and line managers certified for implementation of the counterpart regulations to Dorothy Mason at d1mason@or.blm.gov.  

Table 1 (Attachment 3) summarizes project name, type of NFP project, species for which the NLAA determination was made, and estimated time savings.  This table should be completed by each district for projects which utilized the counterpart regulations to complete required Section 7 consultation for NFP projects.  Table 1 must be completed and submitted to Dorothy Mason via e-mail by October 1, 2004.  Additionally, each Field Office that uses the counterpart regulations must complete the procedural checklist (see Appendix 2 of the Alternative Consultation Agreement (ACA) at http://www.blm.gov/nhp/text/index.htm), certifying that the procedural requirements have been met.  The checklist must be submitted annually by March 1, to Dorothy Mason.  A reminder request will be sent prior to the due date. 

Implementation of the counterpart regulations required the BLM to develop the ACA with the FWS and NOAA Fisheries which was signed on March 3, 2004.
· Relationship to Streamlining:  The use of Level 1 teams for NLAA determinations on NFP projects is at the discretion of local BLM field managers.  The final determination lies with the action agency (BLM).  The ACA allows the BLM to request assistance from the FWS and NOAA Fisheries relevant to the effects analysis, but this is not required.  

· Relationship to the NFP Project Design and Consultation (PDC) Process:  The PDC process was designed to define actions under the NFP that are NLAA.  Criteria are provided to reduce the potential effects of these actions to NLAA, and over 500 work elements are addressed, covering 50 species.  The FWS and NOAA Fisheries have already concurred with these criteria and final effects determinations.  For this reason, use of these project design criteria, along with the documentation and rationale provided by the PDC process, is strongly encouraged.

· Defining NFP Projects:  The ACA requires that all projects under the counterpart regulations are “within the scope of the NFP, such as prescribed fire, mechanical fuels treatments (thinning and removal of fuels to prescribed objectives), emergency stabilization, burned area rehabilitation, road maintenance and operation activities, ecosystem restoration, and culvert replacement actions.”  In the Project ESA Compliance Statement (see ACA Appendix 1 at: http://www.blm.gov/nhp/text/index.htm), the line officer signs and certifies that the project, as proposed “…is within the scope of, and will support, the National Fire Plan.”  To ensure that projects are within the scope of the NFP, line officers should reference the NFP document, A Collaborative Approach for Reducing Wildland Fire Risks to Communities and the Environment - 10-Year Comprehensive Strategy, August 2001, which contains a list of relevant actions.  The list of actions contained within this document is summarized in Appendix 1 of the ACA.
Timeframe:  The policy and guidance issued in this IM are effective immediately upon receipt.
Budget Impact:  Implementation of these regulations is expected to increase consultation efficiency, enabling completion of additional priority tasks.
Background:  These counterpart regulations complement the consultation process by providing a more efficient approach to completing Section 7 consultation for projects that support the NFP.  The counterpart regulations allow BLM to proceed with actions that are NLAA listed species or designated critical habitat, without consulting with or obtaining written concurrence from the FWS and/or NOAA Fisheries, specifically for proposed actions that support the NFP.  For details, please refer to the ACA (referenced above).
Manual/Handbook Sections Affected:  None
Coordination:  This IM was developed in coordination with the WO-230 Representative, Karl Stein ((530) 224-2156), and was reviewed by the Branch of Fire and Aviation Management, OR-934.
Contact:   Please contact Dorothy Mason at (541) 523-1308, Barb Hill at (503) 808-6052, or Joe Moreau at (503) 808-6418 with any questions.  These contacts serve as information resources to answer questions arising from field units and to ensure consistency in analysis and reporting.   

Districts with Unions are reminded to notify their unions of this IM and satisfy any bargaining obligations before implementation.  Your servicing Human Resources Office or Labor Relations Specialist can provide you assistance in this matter.

	Signed by

/s/ James G. Kenna
	Authenticated by




 3 Attachments
1 – WO IB No. 2004-088, Counterpart Regulations and Alternative Consultation Agreement (3pp)

2 – WO IM No. 2004-178, Training for Implementation of Joint Counterpart Endangered Species Act Section 7 Consultation Regulations (3pp)

3 – Table 1, National Fire Plan Counterpart Regulations Project Tracking (1p)
Distribution
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