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The U.S. Fish and Wildlife Service (FWS) and National Marine Fisheries Service (NMFS) (the “Services”) in cooperation with the Forest Service, Bureau of Land Management (BLM), Bureau of Indian Affairs (BIA), and National Park Service (NPS), have issued joint counterpart regulations for consultation under Section 7 of the Endangered Species Act (ESA) to streamline consultation on proposed projects that support the National Fire Plan (NFP).  These counterpart regulations, authorized by 50 CFR 402.04, were published in the Federal Register on December 8, 2003, and complement the consultation process by providing an alternative process for completing Section 7 consultation for projects that authorize, fund or carry out actions that support the NFP.  

The counterpart regulations allow the Forest Service to make “not likely to adversely affect” (NLAA) determinations for listed species or designated critical habitat without consulting with or obtaining written concurrence from the Services for proposed actions that support the NFP. The purpose of this memorandum is to inform field personnel of how the Forest Service will implement the counterpart regulations.

 SEQ CHAPTER \h \r 1On August 22, 2002, the President announced his Healthy Forests Initiative: An Initiative for Wildfire Prevention and Stronger Communities.  The Healthy Forests Initiative recognizes that faster environmental reviews of proposed land management projects may provide greater benefits to humans, the range, forest lands, and wildlife by reducing the risk of catastrophic wildfire while the reviews are pending.  To this end, the counterpart regulations were drafted to expedite the informal Section 7 consultation process.  The concurrence process for NLAA determinations has diverted some resources from projects in greater need of limited agency resources.  The counterpart regulations may be utilized for proposed projects that support the NFP, such as prescribed fire, hazardous fuels reduction, ecosystem restoration and maintenance of fire adapted ecosystems.  
Implementation of the counterpart regulations requires each action agency to develop an Alternative Consultation Agreement (ACA) with the Services.  The Forest Service signed an ACA with the Services on March 3, 2004 (Enclosure 1).  The ACA makes it possible for any Forest Service biologist, botanist or ecologist who has completed the required training to conduct Section 7 effects analyses and make NLAA determinations of effect for proposed actions that are within the scope of the NFP.  However, journey-level biologists, botanists or ecologists are responsible for ensuring and documenting adequacy of the BE/BA with existing policy, and line officers are responsible for documenting compliance with the ESA and counterpart regulations.  

All biologists, ecologists, botanists and line officers (“end users”) who will use the counterpart regulations are required to be certified as having successfully completed this mandatory training.  Training is provided through a web-based interactive module, and is available to end users through the internet at their computer work station (Enclosure 2).

A 1-day training and orientation session for regional threatened, endangered and sensitive species program leaders was held March 24, 2004, in Phoenix, Arizona.  This session was attended by Forest Service, BLM, BIA, NPS, FWS and NMFS State/Regional personnel.  The purposes of the session were to explain the role and responsibilities of agency personnel, ensure State/Regional personnel providing oversight understand the counterpart regulations and the ACA, and train/certify various Arizona-based end users who attended the session.  

It is imperative that end users review the counterpart regulations and the ACA, and take the appropriate training prior to implementation for NFP projects.  The counterpart regulations provide greater interagency efficiencies for developing, analyzing, approving and implementing NFP projects.  The Forest Service also assumes greater responsibility for ensuring that our actions do not jeopardize the continued existence of listed species or adverse modification of designated critical habitat, and for ESA compliance.  It is anticipated that through proper use and implementation of the counterpart regulations and the ACA, increased consultation efficiencies will be realized.  

Complete legal defensibility of our ESA effects analysis and documentation for such projects is now Forest Service responsibility.  It is critical that we meet the conditions of the ACA and maintain a complete project record for NFP projects implemented under the counterpart regulations.
The counterpart regulations and ACA can be viewed at the following site: http://endangered.fws.gov/consultations/forestplan.html
If you have any questions regarding the counterpart regulations or ACA, please contact Marc Bosch, TES Program Leader, 202-205-1220, or respective regional contacts (See Enclosure 3).  

	

	/s/ Thomas L. Tidwell

	TOM L. THOMPSON

	Deputy Chief for National Forest System


Enclosures:

1. Alternative Consultation Agreement
2. Training/Timeframe Info

3. Frequently Asked Questions and Contacts
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